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DETAILED ACTION 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 2,9,15, and 17 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Regarding claim 2, the phrase "legumes and/or fruits and/or fibers" is unclear 
because one of ordinary skill in the would not know the metes and bounds of the claim. 
The claim may be interpreted in a number of ways, including the following: 

i) legumes or fruit and fibers 

ii) legumes and fruit or fibers 

iii) legumes or fruit or fibers 

iv) legumes and fruit and fibers 

The scope of the claim is unclear due to the wide range of claim interpretations. 



Dependent claim 15 is unclear due to confusion over the order of method steps. 
Claim 13, the independent claim of 15, cites the method: 

a) softening the gluten mass 

b) mixing the softened gluten with a preferred vegetable until essentially 
homogenous mass is obtained 
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Since the softening step occurs before the vegetables are added, one of ordinary 
skill in the art would expect that the gluten is pre-softened by a material other that the 
vegetables added in step b. However, claim 15 states that "the gluten is softened using 
naturally occurring agents found in the vegetables." The vegetable addition step occurs 
after the softening step so it is contradictory to claim that the softening occurs by the 
vegetables. Claim 15 may be considered an additional step of softening after the pre- 
softening in 13a. However, this is unclear based on the claims as they stand. 

Claims 9 and 17 contain the language "additional materials selected from the 
group consisting of... vegetable or other proteins, fats, oils, and water." It is unclear 
exactly what the claim encompasses due to the wide range of possibly interpretations of 
the language. The claim could read that the additional materials are selected from the 
group consisting of vegetable proteins, other proteins, fats, oils and water by removing 
the "or" in the markush claim and assuming that vegetable modifies the word protein. 
The claim could also read that the additional materials are selected from the group 
consisting of vegetable, other proteins, fats, oils, and water by taking out the "or" and 
assuming that vegetable refers to the noun form of vegetable. Another interpretation is 
that the word "other" individually modifies proteins, fats, oils, and water. For example, 
other proteins, other fats, other oils, and other water. The word "other" is also unclear 
because one would now know what the alternative is for the word "other". The word 
"other" indicates that there is an alternative form of the additional material, for example 
protein. One would not know what "other protein" encompasses when the alternative 
protein has not been identified. 
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Claims 5 and 6 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite in that it fails to point out what is included or excluded by the claim language. 
This claim is an omnibus type claim. 

Claims 5 and 6 contain the language "hereinbefore defined" This language is 
unclear because it is uncertain exactly what the claim encompasses. "Hereinbefore 
defined" could include limitations from the specification, prior art, or ordinary skill in the 
art. One of ordinary skill in the art would not know what "hereinbefore defined" 
encompasses without further limitation. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-11 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Zohoungbogbo (US 2002/0098175) 

Regarding claims 1 and 2, Zohoungbogbo discloses a vegetable-based dough 
comprising a)gluten and an added vegetable material (example 1). Zohoungbogbo 
teaches the use of "vegetable fibres," and fruits as vegetable materials. The vegetable 
fibres are prepared from spinach, tomato, inulin and acacia (paragraph 17). 
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The specification of the instant application states that vegetables such as tomato 
can be used as natural softening agents (p.7). Since Zohoungbogbo discloses tomato 
as a possible vegetable material, the gluten in the final vegetable dough product of 
claim 1 would inherently be softened when mixed with tomato. 

Regarding claim 3 and 4, the composition of claim 1 would inherently be 
considered a product consisting of softened gluten in admixture with vegetable 
materials. The gluten material is inherently softened from the tomato and considered in 
admixture with the vegetable material since the vegetable material and gluten are 
homogenously mixed when preparing the product (paragraph 99). 

The language of claim 4 is as follows: "Vegetable dough according to claim 1 , 
consisting of an essentially homogenous mixture of softened gluten to which vegetable 
material has been added." Claim 4 is a product claim that contains language regarding 
the method of making the product. The only aspects of claim 4 that are considered 
limitations are ones that involve actual properties of the product itself. In other words, 
the process of mixing softened gluten with vegetable protein is not limiting for the 
product claim for prior art purposes. The vegetable dough still has the same properties 
whether the gluten is softened first or upon addition of vegetable material. The only 
limitations for claim 4 are as follows: an essentially homogenous mixture of softened 
gluten with vegetable material. As stated above, Zohoungbogbo discloses a 
homogenous mixture of softened gluten and vegetable material. 

Regarding claim 5 and 6, Zohoungbogbo discloses a plant fiber(vegetable 
material) concentration of 35 to 50% of the vegetable dough (paragraph 1 1 ). 
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Regarding claim 7, Zohoungbogbo discloses a vegetable dough that is 
considered mouldable (paragraph 99). A moudable dough composition would inherently 
have elastic properties in order for it to assume the desired shape. Dough would also 
inherently be elastic due to the nature of gluten when mixed with water. 

Since Zohoungbogbo discloses the exact composition of claim 1 , one of ordinary 
skill in the art would expect the composition to have the claimed property of elasticity 
absent any clear and convincing evidence to the contrary. 

Regarding claim 8, Zohoungbogbo discloses wheat gluten as the gluten material 
(example 1). 

Regarding claim 9, Zohoungbogbo discloses added vitamins (column 44), flavor 
enhancers, and coloring agents (paragraph 80). A bread product would inherently 
contain yeast. 

Regarding claim 10, Zohoungbogbo teaches that the vegetable dough 
composition of claim 1, comprising softened gluten and an added vegetable material, 
can be baked to create a vegetable-based bakery item such as bread (paragraph 101) 

Regarding claim 1 1 , Zohoungbogbo discloses edible materials such as vitamins 
that are added to the dough prior to baking (paragraph 80). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 



(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over 

Zohoungbogbo. 

Regarding claim 12, Zohoungbogbo does not specifically disclose additional 
materials in the form of cut or diced vegetables. However, Zohoungbogbo does disclose 
vegetable materials in the form of vegetable fibres. It would have been obvious to 
include diced or cut vegetables in the dough product in order to produce a more natural, 
unprocessed product. Using cut or diced vegetables avoids additional processing steps, 
such as drying the vegetable material into a powder, which may deplete vegetables of 
essential nutrients. Diced vegetables also give the vegetable dough a different texture 
than dough with vegetable powder. Diced vegetables allow for the consumer to 
experience the natural flavor of the vegetables which might be lost when using 
processed or dried materials. 

Claims 13-17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Zohoungbogbo in view of Schmer (US 4,938,976) 
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Regarding claim 13 and 14, Zohoungbogbo teaches mixing gluten with a 
preferred vegetable until the mass is homogenous. Zohoungbogbo does not teach first 
softening the gluten before adding the vegetable material, specifically with a reducing 
agent. 

However, Shemer teaches the use of the reducing agent ascorbic acid to form 
softened gluten (column 4, line 14-24). It would have been obvious to one of ordinary 
skill in the art at the time of the invention to modify Zohoungbogbo with Shemer by 
including a reducing agent in order to soften the gluten before preparing the vegetable 
dough. One of ordinary skill in the art would have been motivated to do this because the 
instant application specifically states that reducing agents are commonly used as 
relaxants for gluten products (p. 6). Furthermore, the instant application specifically 
discloses Shemer as a possible source of a reducing agent for the present invention. A 
reducing agent relaxes the gluten so that is can be easily molded into a desired shape 
for the final baked product. It also allows for the gluten to easily mix with the vegetable 
material when preparing the vegetable dough. Shemer also discloses that ascorbic acid 
produces a more favorable taste than with commonly used sulfiting agents (column 4, 
line 14-24). 

Regarding claim 15, the specification of the instant application states that 
vegetables such as tomato can be used as natural softening agents. Since 
Zohoungbogbo discloses tomato as a possible vegetable material, the gluten in the final 
vegetable dough product of claim 1 would inherently be softened when combined with 
tomato. 
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Regarding claim 16, Zohoungbogbo discloses wheat gluten as the gluten 
material (example 1). 

Regarding claim 17, Zohoungbogbo discloses added vitamins, flavor enhancers, 
and coloring agents. A bread product would inherently contain yeast. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KATHERINE DEGUIRE whose telephone number is 
(571 )270-1 1 36. The examiner can normally be reached on Monday through Friday 9- 
5:30 EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on 571-272-1401 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/ Katherine E DeGuire/ 
Examiner, Art Unit 1794 



/Keith D. Hendricks/ 

Supervisory Patent Examiner, Art Unit 1794 



